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Comments on Proposed Oil and Gas Regulations 
 

 

The following comments are the views of the Waterkeeper Alliance organizations working to 

protect our waters in North Carolina.  We believe that fracking is a very real danger to our rivers 

and to public health and safety. We do not believe the rules as currently drafted are sufficient to 

protect our state. 

 

When the legislature appointed the Mining and Energy Commission, the people of North 

Carolina were promised that strong rules would be developed to protect us from the dangers that 

the shale gas fracking industry has caused throughout the United States.  These regulations are 

supposed to “protect public health and safety; protect public and private property; protect and 

conserve the State’s air, water, and other natural resources; promote economic development and 

expand employment opportunities; and provide for the productive and efficient development of 

the State’s oil and gas resources.”   

 

The regulatory program that has been proposed by the N.C. Mining and Energy Commission 

fails to adequately protect public health and safety; protect public and private property; protect 

and conserve the State’s air, water, and other natural resources.  Any economic benefits to a few 

will come at great cost to the public.  The NC legislature promised us the "best protections in the 

country", but unfortunately fracking is a poorly regulated industry everywhere, with humans 

acting as “canaries in the coal mine”-- victims of an industry that has been allowed to proceed 

with little federal oversight and insufficient state regulations and enforcement.  Every day we 

hear about real people and the harm they have suffered from fracking – harm to their health, their 
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homes, their drinking water, their livestock, and their children’s futures.1  The draft rules that are 

before us in North Carolina will not protect us from these dangers.   

 

We offer the following comments on the shortcomings of the proposed rules, and how they could 

be strengthened to truly protect public health, private property and our natural resources. 

 

 

Administrative Rules on Record Keeping, Inspections, Variances, and Enforcement 

 

The rules on inspections and enforcement are written to protect the fracking industry, not the 

public.  Site inspections that are scheduled, not unannounced, weak penalties and deadlines for 

compliance and variances from rules – these are all easy on the industry and easy on our state, 

that has budgeted scant resources to do the job overseeing the safety of fracking. 

The rule pertaining to site inspections and document reviews for fracking gas operations does not 

require unannounced visits from the state.  Unscheduled inspections are critical to ensure that 

everyday practices are in compliance with rules that protect neighboring residents, schools and 

other occupied buildings, and to ensure that there is no offsite pollution into nearby streams.  

These unscheduled visits protect worker safety as well.  The oil and gas industry has a fatality 

rate seven times higher than for all other workers, according to data released by the Centers for 

Disease Control (CDC).  The death rate in the oil and gas industry is 27.1; the U.S. collective 

death rate is 3.8.2 

 

The proposed rule requiring that all records be kept by the state for 5 years should be 50 years, in 

order to track any contamination of water supplies that could move slowly up into groundwater 

and aquifers from the original sites of the shale gas drilling.  Contrary to what the industry says, 

the number of drinking water wells contaminated and made non-potable by fracking has been 

confirmed across the USA.   The industry itself is aware of the problem of well casing leakage 

that can cause contamination-both immediate and gradual, that can reach 60% failure rate after 

30 years.  This has been confirmed by data collected by the Pennsylvania Department of 

Environment with immediate structural casing failure of up to 10 % in the first year.  Once 

records are discarded, so would be any proof of the link to contamination.   

 

The rules governing enforcement of the regulations are also too weak.  The draft rule sets the bar 

too low for allowing variances from regulations, a problem we have already seen with other 

polluting activities in North Carolina.  Violations of the rules need stronger penalties and 

deadlines for compliance to be meaningful.  The regulations should require that a permit be 

revoked or suspended when operators are out of compliance.    

 

In order for any of the above rules to be effective, there will need to be much greater funding 

allocated by the legislature for agency staff positions to inspect and enforce regulations for gas 

operations.  

 

 

                                              
1  “List of the Harmed, Pennsylvania Alliance for Clean Water and Air” 
http://pennsylvaniaallianceforcleanwaterandair.wordpress.com/the-list/ 
2 Centers for Disease Control “Fatal Injuries in Offshore Oil and Gas Operations — United States, 2003–2010” 



Rules on Setback Distance and Variances, including well spacing 

 

Proposed setbacks from the fracking operations (including the well head, waste pits, production 

equipment, compressor stations, etc.) are not sufficient to protect people, drinking water wells 

and surface waters from the dangers posed by this industry.  Scientific studies have documented 

health damages from toxic air emissions near fracking sites and equipment at 4500 feet.  Fires 

and explosions from fracking operations have extended far beyond the 650 feet that is being 

proposed as the setback for occupied buildings, including schools.3  SB786 sets the State 

Severance Tax at a rate that is much lower than other states currently employing fracking 

operations.  The rate of the tax is so low that if there is a spill or accident that results in the 

contamination of surface water then the citizens of North Carolina will more than likely have to 

pay for at least part of the cleanup of the contaminated surface water because the revenue 

generated by the tax will not cover the cleanup cost.  Since the tax is written into law we ask that 

the rules require the further setbacks below in order to protect the tax payers of North Carolina. 

 

We recommend the following setbacks: 

 

Occupied Buildings (including high occupancy buildings such as schools) 

Proposed Rule:  650 feet 

Recommended: 1500 feet minimum.  

No variances should be allowed to decrease this distance from any occupied buildings even if 

homeowners are willing.  This larger setback is necessary to protect people (including children, 

elderly, and other high risk populations) from well pad fires and explosions, and from toxic air 

emissions that have been measured at distances even greater than this from fracking pads and 

compressors.  

   

Public Roads, railroad tracks, utility or other right of way. 

Proposed Rule:  100 feet 

Recommended:   500 feet   

A fire, explosion or leak of toxic fumes from a drilling site or production equipment would 

create a hazard to the public and transportation modes.  Greater separation would increase safety.  

 

Surface Waters - Perennial Streams, Ponds, Lakes, Wetlands  (including intermittent 

streams) 

Proposed Rule:  200 feet (except intermittent streams) 

Recommended:   1000 feet from perennial and intermittent streams, ponds, lakes, wetlands 

(including isolated wetlands) 

 

A setback of 1000 feet from the fracking operations would provide adequate space for a natural 

forested buffer from the surface water as well as a better chance at containing any spills that are 

moving towards that water.  1000 feet would provide a greater buffer to protect aquatic wildlife, 

tourism and recreation (fishing, boating, swimming)  from the industrial impacts of fracking, 

                                              
3 http://www.dispatch.com/content/stories/local/2014/06/29/glitchsparks-smoky-fire-at-gas-well.html 
http://www.wtae.com/news/local/explosion-reported-at-gas-well-in-greene-
county/24407710?utm_source=hootsuite&utm_medium=twitter&utm_campaign=wtae 
 

http://www.dispatch.com/content/stories/local/2014/06/29/glitchsparks-smoky-fire-at-gas-well.html
http://www.wtae.com/news/local/explosion-reported-at-gas-well-in-greene-county/24407710?utm_source=hootsuite&utm_medium=twitter&utm_campaign=wtae
http://www.wtae.com/news/local/explosion-reported-at-gas-well-in-greene-county/24407710?utm_source=hootsuite&utm_medium=twitter&utm_campaign=wtae


including air pollution, and disruption from noise and light.  We do not believe there should be a 

lesser setback from intermittent streams as they need to be equally protected if downstream 

waters are to remain uncontaminated.  In fact, our recommendation is consistent with the 

Department’s own policy regarding the protection of headwater and intermittent streams and 

wetlands. A memo from John Dorney (NC DWQ, 2006) states, “Headwater streams are very 

common and provide significant benefits to downstream water quality and aquatic life. 

Intermittent streams have significant aquatic life even though their flow is not constant 

throughout the year.  Headwater wetlands are often associated with these streams and provide 

important water quality filtration to protect downstream water quality as well as significant 

aquatic life habitat.  Therefore based on this on-going research, the Division of Water Quality 

believes that protection of these headwater streams and wetlands is essential to protect 

downstream water quality.”4 

 

There also need to be specific rules to prohibit or greatly restrict fracking on slopes and areas 

known to have landslide risk.  

 

Public and Private Drinking Water Wells 

Proposed Rule:  650 feet  

Recommended:   1000 feet for private wells, 1500 for public wells    

There is clear documentation from Pennsylvania and other states of methane gas contamination 

of drinking water wells closest to the fracking sites.5  Contamination of ground water can occur 

through leaking or failed casings, or through existing or extended geological fractures or dyke.  

The shallow depth of North Carolina’s shale basins makes this greater distance between the 

fracking operation and nearby potable wells even more crucial.  The regulations should also 

mandate a vertical distance of 2,000 feet between shale formation being fracked and the lowest 

level of groundwater sources useable for private or public water supply.   

 

Agriculture There should be specific setback requirements from the wellhead and other fracking 

operations to agricultural lands, including crop lands and pasture where livestock are grazing.   

 

 

Chemical Disclosure and Trade Secrets 

 

As currently proposed, the regulations concerning disclosure of all chemicals being used onsite 

at fracking operations will not sufficiently protect workers, adjacent property owners, occupants 

of nearby buildings or emergency personnel responding to spills, explosions or fires.  The state 

must require disclosure of all chemicals that are being used on site including trade secret 

chemicals and those not classified by OSHA as “hazardous chemicals”.  North Carolina should 

have its own specific publically available database and not rely solely on posting to the Chemical 

Disclosure Registry at FracFocus as the rule currently proposes.   

                                              
4 Memo from John Dorney, Wetlands Program Development Unit, NC DWQ. April 5, 2006. Background information 
on the water quality and aquatic life values of headwater streams and headwater wetlands.  
5 Methane contamination of drinking water accompanying gas-well drilling and hydraulic fracturing 
Osborn, Vengosh, Warner and Jackson,  Nicholas School of the Environment Duke University, Durham, NC  
https://nicholas.duke.edu/cgc/pnas2011.pdf 
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To balance the needs of the public with private industry “trade secrets”, we would recommend 

the method proposed in the recent Maryland  “The Marcellus Shale Safe Drilling Initiative 

Study—Part II: Interim Final Best Practices Chemical Disclosure” Section D. 6  This method 

would require public disclosure of all chemicals brought on site for fracking, including chemical 

names, CAS numbers, and concentrations.  This “Complete List” would be publicly available 

except for “trade secret” products.  Products claimed (and approved by the state agency) to be 

trade secrets would be on an “Alternative List” with chemical constituents not linked to a 

particular product or formulation, but still publicly available.  The state would still hold 

(permanently) the full information for “trade secret” chemicals  

 

If this practice is used there must be a fail-safe method for the “Alternative List” to be supplied 

immediately to all emergency responders (including fire, EMT and law enforcement) and to 

health care professionals.  When lives are at stake, these needs must trump industry trade secrets. 

The rules  should not include a requirement of a statement of need and non-disclosure agreement 

from each emergency responder or health provider, Fire Chief or government official receiving 

this information, as this could cause critical delays in response time and possible future lawsuits 

by victims. 

 

The regulations as currently written require a 30 day pre-notification of chemicals and products 

to be used for fracking (or other well stimulation) by permitted operators to the state.  However, 

a “chemical disclosure report” would not be entered into the public database until 15 days after 

completion of the well-stimulation.  County health departments should have access to this 

information in advance of fracking in order to do adequate pre-testing of drinking water wells 

within a 5,000 foot radius of the gas well where the chemicals will be used.   

 

Trade secret protection for chemicals that are deliberately released into the natural sub-surface 

environment, as happens at high pressure during hydraulic fracturing, is very different from 

manufacturing processes in which chemicals are used in a contained structure.  We know that 

some percentage of these chemicals used in fracking will remain underground.  Trade secret 

status for fracking chemicals should be subjected to greater scrutiny and challenges.  The public 

should have standing to challenge the use of trade secret status for chemicals being used during 

fracking, along with the surface or adjacent landowners. 

  

 

Baseline Water Supply Testing 

 

The permitted fracking operator should be financially responsible for all water supply testing, 

including investigations requested by landowners  (and renters of the surface or adjacent 

properties)  and drinking water well owners, including wells used for grazing and agriculture.  

The landowners should be able to select from a list of certified Wastewater/Groundwater testing 

laboratories and be given assistance, as needed, by state agencies to navigate the complicated 

process. 

 

                                              
6 Maryland Department the Environment and Department of Natural Resources “The Marcellus Shale Safe Drilling 
Initiative Study—Part II: Interim Final Best Practices (July, 2014)  



Water well investigations requested must include the full set of parameters required for baseline 

testing.  If a well owner requests an investigation of water supply well, the rules must require 

that the gas operator contract for sampling and analysis with certified water testing company 

approved by the well owner, and report to both the Department and well owner within 15 days. 

Currently, reporting is required within 30 days.   

 

The proposed rules require baseline and subsequent testing for water wells within ½ mile (2,640 

feet) of the gas well head.  A minimum of 1 mile from the gas well head should be the rule since 

directional drilling can extend up to 2 miles from that well head.  Testing of water wells should 

be done further along the horizontal drilling path from the well head if it this distance exceeds 1 

mile.  Tests for the full set of potential contaminants from fracking (not a smaller subset) must be 

tested again at 2 years and annually thereafter to assure slower moving contaminants haven’t 

reached water supply wells.  Testing should continue annually for all water supply wells within a 

radius of one mile from gas extraction sites for at least 10 years in order to adequately monitor 

possible contamination from the fracking operation, or subsequent casing failure.   

 

Permits must require at least four groundwater monitoring wells between gas extraction 

operations and closest water supply wells.  This is crucial to be able to discover contamination of 

the groundwater before it reaches the closest water supply well.  “Tracer technology” as 

proposed in the rules would only show contamination once it had reached the water supply well. 

In the proposed rule, there is no specific reference to presumptive liability and it places the 

burden of proof on the drinking water well owner.  There are also no specifics on how long or 

under what conditions the permittee of the fracking operation must supply water after 

contamination occurs.   

 

Water Acquisition and Management  
 

We have already seen competition between cities, industry, agriculture and recreation needs 

during times of drought. We must not allow the extremely water intensive fracking industry to 

withdraw water from streams, lakes and groundwater unless all other water needs are met first – 

including those of aquatic life. 

 

The Water Use Management Plan does not provide the necessary oversight and regulation of 

massive withdrawals from our public waters that fracking could bring.  This is particularly 

troubling in North Carolina since we have very weak regulations regarding water withdrawals 

from our surface waters to protect existing users as well as aquatic life.  Permit applicants will be 

required to report sources of water, dates, expected average and maximum withdrawal, 

alternative sources if the main source flow or level is too low, and a monitoring plan to report 

daily water usage.  The permit applicant would discuss and evaluate with DENR the impact of 

water withdrawals on the delineated section looking at a wide range of environmental 

parameters.  But, the rules do not provide an effective mechanism for protecting surface waters 

based on these characteristics.  The authority and mechanism for DENR to protect surface waters 

should be spelled out specifically in these rules.   

 

The only real restriction would be that the permittee’s cumulative maximum instantaneous 

withdrawal from the affected reach would be limited to 20% of the”7Q10 flow”.  The 7Q10 



refers to the minimum average flow for a period of seven consecutive days that has an average 

occurrence of once in 10 years.  Withdrawals under the permit would be prohibited when the 

flow reaches that 7Q10 level.  Looked at in another way, this could mean that a healthy stream 

during normal rainfall conditions could be pumped out to drought levels on a fairly regular basis. 

Clearly this plan is not protective of our surface waters, and the aquatic life and people that 

depend on them. 

 

Groundwater withdrawals for fracking would similarly be allowed without adequate knowledge 

of the impact on overall groundwater supply in a region.  Withdrawals could continue until the 

closest drought monitor indicates water levels are below the 5th percentile of historic water 

levels for the area.   There is no requirement in the rules for the total amount and impact of water 

being withdrawn from groundwater and from surface waters to be analyzed, or withdrawals 

coordinated for the entire region where fracking is taking place.  

 

Many states have adopted water withdrawal regulations in order to make sure that valuable water 

supply resources are used in the best interest of all.  For example in Maryland7, statutes and 

regulations on water withdrawal, require approval and issuance of an appropriation permit before 

a person can withdraw any surface water, or more than 5,000 gallons per day of groundwater as 

an annual average.  Appropriation requests for an annual average withdrawal of more than 

10,000 gpd (as a new request or increase) may be required to perform aquifer testing.  In addition 

other technical analyses are required to include notification of contiguous property owners, 

compliance with requirements for water conservation technology and are advertised for a public 

information hearing.  With such requirements, it is unlikely that anyone could obtain a sufficient 

amount of water for hydrofracturing operations without first obtaining a water appropriation 

permit.  North Carolina should not approve any permits for fracking in this state without having 

similar water appropriation regulations and limits. 

 

 

Exploration and Production Waste Management 

 

Open pits for waste storage should not be allowed. These pits are known to release toxic air 

pollutants; are prone to flooding; can leak to surface or groundwater, and present a hazard to 

wildlife. Although the proposed rule 15A NCAC 05H .2006 SAFETY AND SECURITY AT 

PITS AND TANKS requires fencing of the open pits, it does not mandate netting or other ways 

to prevent migratory birds and other wildlife from being attracted to what would look like a pond 

until after deaths have occurred.  Many states now require containment of waste in tanks only, 

not open pits.  Flowback and produced water should be handled in a closed loop system of tanks 

and containers at the pad site.  Flowback and produced water should not be stored in surface 

impoundments or ponds.   

 

Tanks should be above ground and equipped with pollution control equipment. Tanks and 

containers shall be surrounded with a continuous dike or wall capable of effectively holding the 

total volume of the largest storage container or tank located within the area enclosed, including 

                                              
7 Maryland Department the Environment and Department of Natural Resources “The Marcellus Shale Safe Drilling 
Initiative Study—Part II: Interim Final Best Practices (July, 2014)  Section C page 31 
 



rainwater. The construction and composition of this emergency holding area shall prevent 

movement of any liquid from this area into the waters of the State.  

 

The rules should not allow waste to be shipped in from other states for any treatment, storage 

or disposal in wastewater treatment plants, landfills, pits, injection wells or any other facility.  

The use of fracking brine, whether from NC or another state, for de-icing of roads, sidewalks, 

parking lots or any other surface must be prohibited.  The use of any liquid from fracking for 

dust control must also be prohibited. 

 

Groundwater monitoring wells, with frequent sampling and analysis, must be required around 

all waste storage, treatment and transfer facilities.   

 

All waste spills must be reported and quantified.  Under the proposed rules, spills of wastes of 

less than one barrel do not have to be reported.   Does this mean there could be unlimited spills 

per day as long as they were each less than a barrel? And a barrel of highly toxic materials isn’t 

treated differently than a barrel of water, nor do the rules say how big a barrel is. 

 

The flowback and produced water should not be allowed to be treated at municipal 

wastewater treatment plants. They are not equipped to handle the chemicals used in fracking 

and can result in destruction of microbiotic communities used in the treatment process.    

 

The rules should require full documentation of all waste transferred to a disposal facility. 

Although industry may object that this kind of documentation is costly to business, it is 

necessary for the protection of the public.  All flowback and produced waters should be tested 

before disposed, recycled or shipped off site.  Fracking wastes include chemicals that are 

carcinogens and endocrine disruptors at low concentrations, and any radioactive elements that 

are in the produced water must be identified.  The permittee’s Waste Management Plans must list 

and describe all waste streams, containers and how they are handled and disposed of, and name 

the final disposal facility.  Shipping records should be maintained by the permittee for 25 years, 

and the state could audit them during site inspections or otherwise.  

 

 

Additional Regulations Are Needed 

 

There are important issues that are not addressed at all in these draft rules to regulate fracking 

and its impacts on North Carolina.  

 

Air Pollution: The MEC has not proposed any rules concerning the serious air pollution that 

results from fracking operations.  Toxic emissions released during drilling, compressing and 

open waste ponds have all been shown to cause health problems in nearby residents.    

 

Protection of Property Rights:  No protections are included in the rules for those with “split 

estates” who do not own their mineral rights, or for those whose lands may be taken for pipelines 

and other fracking infrastructure through eminent domain.  Compulsory pooling would force a 

property owner surrounded by lands leased to fracking to allow directional drilling under their 

land.  



NC Geology:  There are no provisions in the rules to address the seismic risk posed by the very 

fractured geology of the areas that could be the site of fracking (including the Jonesboro fault 

near the Shearon Harris Nuclear Power Plant in the Triassic Basin) as well as the shallow depth 

of the shale basins.   

 

We believe if North Carolina adopted rules strong enough to protect us from the many dangers 

that fracking poses that there would be no profit in it.  Only by having weak rules will the 

fracking industry come to NC - privatizing the profit while putting the burden of pollution and its 

costs on the public.  As organizations working to protect the waters of North Carolina for all of 

its people, and for future generations as well, we urge you to strengthen and expand these draft 

rules. 

 

Thank you for your consideration of these comments. 

 

 

Sincerely, 

 

 

 
 

Elaine Chiosso 

Haw RIVERKEEPER® 

Haw River Assembly 

P.O. Box 187 

Bynum, NC 

 

 

Co-signatories: 
 

Matthew Starr 

Upper Neuse RIVERKEEPER® 

Neuse Riverkeeper Foundation 

19 West Hargett Street Suite 208 

Raleigh, North Carolina 27601 

 

Travis Graves  

Lower Neuse RIVERKEEPER® 

Neuse Riverkeeper Foundation 

P.O. Box 15451  

New Bern, NC 28561 

 

Hartwell Carson 

French Broad RIVERKEEPER® 

Western NC Alliance 

29 North Market Street, Suite 610 

Asheville, NC 28801 
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Sam Perkins      

Catawba RIVERKEEPER® 

Catawba Riverkeeper Foundation, Inc. 

421 Minuet Ln #205  

Charlotte, NC 28217 

 

Terri Pratt 

Interim Executive Director 

Yadkin RIVERKEEPER® 

308 N Patterson Ave.  

Winston-Salem, NC 27101 

 

Kemp Burdette 

Cape Fear RIVERKEEPER® 

Cape Fear River Watch 

617 Surrey St.  

Wilmington, NC 28401 

 

Heather Jacobs Deck 

Pamlico-Tar RIVERKEEPER® 

Pamlico-Tar River Foundation 

108 Gladden Street 

PO Box 1854 

Washington, NC 27889 

 

Paula Reidhar 

Waccamaw RIVERKEEPER® 

Winyah Rivers Foundation, Inc. 

P.O. Box 261954 | 

Conway, SC 29528-6054 
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